West Virginia

861-2-9a. Stalking; harassment; penalties; definitions.

(@) Any person who willfully and repeatedly follows and harasses a person with whom he or she has or in
the past has had or with whom he or she seeks to establish a personal or social relationship, whether or not
the intention is reciprocated, a member of that person's immediate family, his or her current social
companion, his or her professional counselor or attorney, is guilty of a misdemeanor and, upon conviction
thereof, shall be incarcerated in the county or regional jail for not more than six months or fined not more
than one thousand dollars, or both.

(b) Any person who willfully and repeatedly follows and makes a credible threat against a person with
whom he or she has or in the past has had or with whom he or she seeks to establish a personal or social
relationship, whether or not the intention is reciprocated, or against a member of that person's immediate
family, his or her current social companion, his or her professional counselor or attorney with the intent to
place or placing him or her in reasonable apprehension that he or she or a member of his or her immediate
family will suffer death, sexual assault, kidnaping, bodily injury or battery is guilty of a misdemeanor and,
upon conviction thereof, shall be incarcerated in the county or regional jail for not more than six months or
fined not more than one thousand dollars, or both.

(c) Any person who repeatedly harasses or repeatedly makes credible threats against a person with whom
he or she has, or in the past has had or with whom he or she seeks to establish a personal or social
relationship, whether or not the intention is reciprocated, or against a member of that person's immediate
family, his or her current social companion, his or her professional counselor or attorney, is guilty of a
misdemeanor and, upon conviction thereof, shall be incarcerated in the county or regional jail for not more
than six months or fined not more than one thousand dollars, or both.

(d) Notwithstanding any provision of this code to the contrary, any person who violates the provisions of
subsection (a), (b) or (c) of this section in violation of an order entered by a circuit court, magistrate court
or family law master, in effect and entered pursuant to part 48-5-501, et seq., part 48-5-601, et seq. or 48-
27-403 of this code is guilty of a misdemeanor and, upon conviction thereof, shall be incarcerated in the
county jail for not less than ninety days nor more than one year or fined not less than two thousand dollars
nor more than five thousand dollars, or both.

(e) A second or subsequent conviction for a violation of this section occurring within five years of a prior
conviction is a felony punishable by incarceration in a state correctional facility for not less than one year
nor more than five years or fined not less than three thousand dollars nor more than ten thousand dollars, or
both.

(f) Notwithstanding any provision of this code to the contrary, any person against whom a protective order
is in effect pursuant to the provisions of 48-27-403 of this code who has been served with a copy of said
order or 48-27-501 of this code who is convicted of a violation of the provisions of this section shall be
guilty of a felony and punishable by incarceration in a state correctional facility for not less than one year
nor more than five years or fined not less than three thousand dollars nor more than ten thousand dollars, or
both.

(9) For the purposes of this section:

(1) "Harasses" means willful conduct directed at a specific person or persons which would cause a
reasonable person mental injury or emotional distress;

(2) "Credible threat" means a threat of bodily injury made with the apparent ability to carry out the threat
and with the result that a reasonable person would believe that the threat could be carried out;

(3) "Bodily injury" means substantial physical pain, illness or any impairment of physical condition; and
(4) "Immediate family" means a spouse, parent, stepparent, mother-in-law, father-in-law, child, stepchild,
sibling, or any person who regularly resides in the household or within the prior six months regularly
resided in the household.

(h) Nothing in this section shall be construed to prevent lawful assembly and petition for the redress of
grievances, including, but not limited to: Any labor dispute; demonstration at the seat of federal, state,
county or municipal government; activities protected by the West Virginia Constitution or the United
States Constitution or any statute of this state or the United States.

(i) Any person convicted under the provisions of this section who is granted probation or for whom
execution or imposition of a sentence or incarceration is suspended is to have as a condition of probation or



suspension of sentence that he or she participate in counseling or medical treatment as directed by the
court.

(1) Upon conviction, the court may issue an order restraining the defendant from any contact with the
victim for a period not to exceed ten years. The length of any restraining order shall be based upon the
seriousness of the violation before the court, the probability of future violations, and the safety of the
victim or his or her immediate family. The duration of the restraining order may be longer than five years
only in cases when a longer duration is necessary to protect the safety of the victim or his or her immediate
family.

(k) It is a condition of bond for any person accused of the offense described in this section that the person
is to have no contact, direct or indirect, verbal or physical, with the alleged victim.

() Nothing in this section may be construed to preclude a sentencing court from exercising its power to
impose home confinement with electronic monitoring as an alternative sentence.
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861-2-9b. Penalties for malicious or unlawful assault or assault of a child near a school.

Any person who, under the provisions of section nine of this article, maliciously assaults a child sixteen
years of age or under within one thousand feet of a school is guilty of a felony, and, upon conviction, shall
be punished by confinement in the penitentiary not less than five nor more than fifteen years.

861-2-14. Abduction of person; kidnapping or concealing child; penalties.

(@) Any person who takes away another person, or detains another person against such person's will, with
intent to marry or defile the person, or to cause the person to be married or defiled by another person; or
takes away a child under the age of sixteen years from any person having lawful charge of such child, for
the purpose of prostitution or concubinage, shall be guilty of a felony, and, upon conviction thereof, shall
be confined in the penitentiary not less than three nor more than ten years.

(b) Any person, other than the father or mother, who illegally, or for any unlawful, improper or immoral
purpose other than the purposes stated in subsection (a) of this section or section fourteen-a or fourteen-c
of this article, seizes, take or secretes a child under sixteen years of age, from the person or persons having
lawful charge of such child, shall be guilty of a felony, and, upon conviction thereof, shall be confined in
the penitentiary not less than one nor more than ten years.

861-2-14a. Penalty for enticing away, kidnapping or holding hostage any person.

(a) Any person who, by force, threat, duress, fraud or enticement take, confine, conceal, or decoy, inveigle
or entice away, or transport into or out of this state or within this state, or otherwise kidnap any other
person, or hold hostage any other person for the purpose or with the intent of taking, receiving, demanding
or extorting from such person, or from any other person or persons, any ransom, money or other thing, or
any concession or advantage of any sort, or for the purpose or with the intent of shielding or protecting
himself, herself or others from bodily harm or of evading capture or arrest after he or she or they have
committed a crime shall be guilty of a felony and, upon conviction, shall be punished by confinement by
the division of corrections for life, and, notwithstanding the provisions of article twelve, chapter sixty-two
of this code, shall not be eligible for parole: Provided, That the following exceptions shall apply: (1) A jury
may, in their discretion, recommend mercy, and if such recommendation is added to their verdict, such
person shall be eligible for parole in accordance with the provisions of said article twelve; (2) if such
person pleads guilty, the court may, in its discretion, provide that such person shall be eligible for parole in
accordance with the provisions of said article twelve, and, if the court so provides, such person shall be
eligible for parole in accordance with the provisions of said article twelve in the same manner and with like
effect as if such person had been found guilty by the verdict of a jury and the jury had recommended
mercy; (3) in all cases where the person against whom the offense is committed is returned, or is permitted
to return, alive, without bodily harm having been inflicted upon him, but after ransom, money or other
thing, or any concession or advantage of any sort has been paid or yielded, the punishment shall be
confinement by the division of corrections for a definite term of years not less than twenty nor more than
fifty; (4) in all cases where the person against whom the offense is committed is returned, or is permitted to
return, alive, without bodily harm having been inflicted upon him or her, but without ransom, money or
other thing, or any concession or advantage of any sort having been paid or yielded, the punishment shall



be confinement by the division of corrections for a definite term of years not less than ten nor more than
thirty.

(b) For purposes of this section, the terms "to hold hostage" means to seize or detain and threaten to kill or
injure another in order to compel, a third person or a governmental organization to do or abstain from
doing any legal act as an explicit or implicit condition for the release of the person detained.

(c) Notwithstanding any other provision of this section, if a violation of this section is committed by a
family member of a minor abducted or held hostage and he or she is not motivated by monetary purposes,
but rather intends to conceal, take, remove the child or refuse to return the child to his or her lawful
guardian in the belief, mistaken or not, that it is in the child's interest to do so, he or she shall be guilty of a
felony and, upon conviction thereof, be confined in a correctional facility for not less than one or more
than five years or fined not more than one thousand dollars, or both.

(d) Notwithstanding any provision of this code to the contrary, where a law-enforcement agency of this
state or a political subdivision thereof receives a complaint that a violation of the provisions of this section
has occurred, the receiving law-enforcement agency shall notify any other law-enforcement agency with
jurisdiction over the offense, including, but not limited to, the state police and each agency so notified,
shall cooperate in the investigation forthwith.
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861-8A-1. Definitions.

When used in this article, the following words, and any variations thereof required by the context, shall
have the meaning ascribed to them in this section:

(a) "Adult" means a person eighteen years of age or older.

(b) "Computer network™ means the interconnection of hardware or wireless communication lines with a
computer through remote terminals, or a complex consisting of two or more interconnected computers.

(c) "Display" means to show, exhibit or expose matter, in a manner visible to general or invited public,
including minors. As used in this article, display shall include the placing or exhibiting of matter on or in a
billboard, viewing screen, theater, marquee, newsstand, display rack, window, showcase, display case or
similar public place.

(d) "Distribute" means to transfer possession, transport, transmit, sell or rent, whether with or without
consideration.

(e) "Employee" means any individual who renders personal services in the course of a business, who
receives compensation and who has no financial interest in the ownership or operation of the business
other than his salary or wages.

(f) "Internet” means the international computer network of both federal and nonfederal interoperable packet
switched data networks.

(9) "Knowledge of the character of the matter" means having awareness of or notice of the overall sexual
content and character of matter as depicting, representing, or describing obscene matter. (h) "Matter"
means any visual, audio, or physical item, article, production transmission, publication, exhibition, or live
performance, or reproduction thereof, including any two or three dimensional visual or written material,
film, picture, drawing, video, graphic, or computer generated or reproduced image; or any book, magazine,
newspaper or other visual or written material; or any motion picture or other pictorial representation; or
any statue or other figure; or any recording, transcription, or mechanical, chemical, or electrical
reproduction; or any other articles, video laser disc, computer hardware and software, or computer
generated images or message recording, transcription, or object, or any public or commercial live
exhibition performed for consideration or before an audience of one or more.

(i) "Minor" means an unemancipated person under eighteen years of age.

(j) "Obscene matter" means matter that:

(1) An average person, applying contemporary adult community standards, would find, taken as a whole,
appeals to the prurient interest, is intended to appeal to the prurient interest, or is pandered to a prurient
interest;

(2) An average person, applying community standards, would find depicts or describes, in a patently
offensive way, sexually explicit conduct; and

(3) A reasonable person would find, taken as a whole, lacks serious literary, artistic, political or scientific
value.

(k) "Parent" includes a biological or adoptive parent, legal guardian or legal custodian.

(I) "Person” means any adult, partnership, firm, association, corporation or other legal entity.



(m) "Sexually explicit conduct" means an ultimate sexual act, normal or perverted, actual or simulated,
including sexual intercourse, sodomy, oral copulation, sexual bestiality, sexual sadism and masochism,
masturbation, excretory functions and lewd exhibition of the genitals.

861-8A-2. Distribution and display to minor of obscene matter; penalties; defenses.

(a) Any adult, with knowledge of the character of the matter, who knowingly and intentionally distributes,
offers to distribute, or displays to a minor any obscene matter, is guilty of a felony and, upon conviction
thereof, shall be fined not more than twenty-five thousand dollars, or confined in a state correctional
facility for not more than five years, or both.

(b) It is a defense to a prosecution under the provisions of this section that the obscene matter:

(1) Was displayed in an area from which minors are physically excluded and the matter so located cannot
be viewed by a minor from nonrestricted areas; or

(2) Was covered by a device, commonly known as a "blinder rack," such that the lower two thirds of the
cover of the material is not exposed to view; or

(3) Was enclosed in an opaque wrapper such that the lower two thirds of the cover of the material was not
exposed to view; or

(4) Was displayed or distributed after taking reasonable steps to receive, obtain or check an adult
identification card, such as a driver's license or other technically or reasonably feasible means of
verification of age.

(c) Itis a defense to an alleged violation under this section that a parent had taken reasonable steps to limit
the minor's access to the obscene matter.

861-8A-3. Exemptions from criminal liability.

The criminal provisions of section two of this article do not apply to:

(a) A bona fide school, in the presentation of local or state approved curriculum;

(b) A public library, or museum, which is displaying or distributing any obscene matter to a minor only
when the minor was accompanied by his or her parent;

(c) A licensed medical or mental health care provider, or judicial or law-enforcement officer, during the
course of medical, psychiatric, or psychological treatment or judicial or law-enforcement activities;

(d) A person who did not know or have reason to know, and could not reasonably have learned, that the
person to whom the obscene matter was distributed or displayed was a minor and who took reasonable
measures to ascertain the identity and age of the minor;

(e) A person who routinely distributes obscene matter by the use of telephone, computer network or the
internet and who distributes such matter to any minor under the age of eighteen years after the person has
taken reasonable measures to prevent access by minors to the obscene matter; or

(f) A radio or television station, cable television service or other telecommunications service regulated by
the federal communications commission.

861-8A-4. Use of obscene matter with intent to seduce minor.

Any adult, having knowledge of the character of the matter, who knows that a person is a minor and
distributes, offers to distribute or displays by any means any obscene matter to the minor, and such
distribution, offer to distribute, or display is undertaken with the intent or for the purpose of facilitating the
sexual seduction or abuse of the minor, is guilty of a felony and, upon conviction thereof, shall be fined not
more than twenty-five thousand dollars, or confined in a state correctional facility for not more than five
years, or both. For a second and each subsequent commission of such offense, such person is guilty of a
felony and, upon conviction, shall be fined not more than fifty thousand dollars or confined in a state
correctional facility for not more than ten years, or both.
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861-8A-5. Employment or use of minor to produce obscene matter or assist in doing sexually explicit
conduct; penalties.

Any adult who, with knowledge that a person is a minor or who fails to exercise reasonable care in
ascertaining the age of a minor, hires, employs or uses such minor to produce obscene matter or to do or
assist in doing any sexually explicit conduct, is guilty of a felony and, upon conviction thereof, shall be



fined not more than fifty thousand dollars or confined in a state correctional facility for not more than ten
years, or both.

861-8B-1. Definition of terms.

In this article, unless a different meaning plainly is required:

(1) "Forcible compulsion™ means:

(a) Physical force that overcomes such earnest resistance as might reasonably be expected under the
circumstances; or

(b) Threat or intimidation, expressed or implied, placing a person in fear of immediate death or bodily
injury to himself or herself or another person or in fear that he or she or another person will be kidnapped;
or

(c) Fear by a person under sixteen years of age caused by intimidation, expressed or implied, by another
person who is at least four years older than the victim.

For the purposes of this definition "resistance" includes physical resistance or any clear communication of
the victim's lack of consent.

(2) "Married," for the purposes of this article in addition to its legal meaning, includes persons living
together as husband and wife regardless of the legal status of their relationship.

(3) "Mentally defective" means that a person suffers from a mental disease or defect which renders that
person incapable of appraising the nature of his or her conduct.

(4) "Mentally incapacitated" means that a person is rendered temporarily incapable of appraising or
controlling his or her conduct as a result of the influence of a controlled or intoxicating substance
administered to that person without his or her consent or as a result of any other act committed upon that
person without his or her consent.

(5) "Physically helpless" means that a person is unconscious or for any reason is physically unable to
communicate unwillingness to an act.

(6) "Sexual contact" means any intentional touching, either directly or through clothing, of the anus or any
part of the sex organs of another person, or the breasts of a female or intentional touching of any part of
another person's body by the actor's sex organs, where the victim is not married to the actor and the
touching is done for the purpose of gratifying the sexual desire of either party.

(7) "Sexual intercourse™ means any act between persons involving penetration, however slight, of the
female sex organ by the male sex organ or involving contact between the sex organs of one person and the
mouth or anus of another person.

(8) "Sexual intrusion" means any act between persons involving penetration, however slight, of the female
sex organ or of the anus of any person by an object for the purpose of degrading or humiliating the person
so penetrated or for gratifying the sexual desire of either party.

(9) "Bodily injury" means substantial physical pain, illness or any impairment of physical condition.

(10) "Serious bodily injury" means bodily injury which creates a substantial risk of death, which causes
serious or prolonged disfigurement, prolonged impairment of health or prolonged loss or impairment of the
function of any bodily organ.

(11) "Deadly weapon™ means any instrument, device or thing capable of inflicting death or serious bodily
injury, and designed or specially adapted for use as a weapon, or possessed, carried or used as a weapon.
(12) "Forensic medical examination” means an examination provided to a possible victim of a violation of
the provisions of this article by medical personnel qualified to gather evidence of the violation in a manner
suitable for use in a court of law, to include: An examination for physical trauma; a determination of
penetration or force; a patient interview; and the collection and evaluation of other evidence that is
potentially relevant to the determination that a violation of the provisions of this article occurred and to the
determination of the identity of the assailant.

861-8B-2. Lack of consent.

(a) Whether or not specifically stated, it is an element of every offense defined in this article that the sexual
act was committed without the consent of the victim.

(b) Lack of consent results from:

(1) Forcible compulsion; or

(2) Incapacity to consent; or



(3) If the offense charged is sexual abuse, any circumstances in addition to the forcible compulsion or
incapacity to consent in which the victim does not expressly or impliedly acquiesce in the actor's conduct.
(c) A person is deemed incapable of consent when such person is:

(1) Less than sixteen years old; or

(2) Mentally defective; or

(3) Mentally incapacitated; or

(4) Physically helpless.

861-8B-3. Sexual assault in the first degree.

(a) A person is guilty of sexual assault in the first degree when:

(1) The person engages in sexual intercourse or sexual intrusion with another person and, in so doing:
(i) Inflicts serious bodily injury upon anyone; or

(if) Employs a deadly weapon in the commission of the act; or

(2) The person, being fourteen years old or more, engages in sexual intercourse or sexual intrusion with
another person who is eleven years old or less and is not married to that person.

(b) Any person violating the provisions of this section is guilty of a felony and, upon conviction thereof,
shall be imprisoned in a state correctional facility not less than fifteen nor more than thirty-five years, or
fined not less than one thousand dollars nor more than ten thousand dollars and imprisoned in a state
correctional facility not less than fifteen nor more than thirty-five years.

861-8B-4. Sexual assault in the second degree.

(a) A person is guilty of sexual assault in the second degree when:

(1) Such person engages in sexual intercourse or sexual intrusion with another person without the person's
consent, and the lack of consent results from forcible compulsion; or

(2) Such person engages in sexual intercourse or sexual intrusion with another person who is physically
helpless.

(b) Any person who violates the provisions of this section shall be guilty of a felony, and, upon conviction
thereof, shall be imprisoned in the penitentiary not less than ten nor more than twenty-five years, or fined
not less than one thousand dollars nor more than ten thousand dollars and imprisoned in the penitentiary
not less than ten nor more than twenty-five years.

861-8B-5. Sexual assault in the third degree.

(@) A person is guilty of sexual assault in the third degree when:

(1) The person engages in sexual intercourse or sexual intrusion with another person who is mentally
defective or mentally incapacitated; or

(2) The person, being sixteen years old or more, engages in sexual intercourse or sexual intrusion with
another person who is less than sixteen years old and who is at least four years younger than the defendant
and is not married to the defendant.

(b) Any person violating the provisions of this section is guilty of a felony and, upon conviction thereof,
shall be imprisoned in a state correctional facility not less than one year nor more than five years, or fined
not more than ten thousand dollars and imprisoned in a state correctional facility not less than one year nor
more than five years.

861-8B-7. Sexual abuse in the first degree.

(@) A person is guilty of sexual abuse in the first degree when:

(1) Such person subjects another person to sexual contact without their consent, and the lack of consent
results from forcible compulsion; or

(2) Such person subjects another person to sexual contact who is physically helpless; or

(3) Such person, being fourteen years old or more, subjects another person to sexual contact who is eleven
years old or less.

(b) Any person who violates the provisions of this section shall be guilty of a felony, and, upon conviction
thereof, shall be imprisoned in the penitentiary not less than one year nor more than five years, or fined not
more than ten thousand dollars and imprisoned in the penitentiary not less than one year nor more than five
years.




861-8B-8. Sexual abuse in the second degree.

(a) A person is guilty of sexual abuse in the second degree when such person subjects another person to
sexual contact who is mentally defective or mentally incapacitated.

(b) Any person who violates the provisions of this section shall be guilty of a misdemeanor, and, upon
conviction thereof, shall be confined in the county jail not more than twelve months, or fined not more than
five hundred dollars and confined in the county jail not more than twelve months.

861-8B-9. Sexual abuse in the third degree.

(@) A person is guilty of sexual abuse in the third degree when he subjects another person to sexual contact
without the latter's consent, when such lack of consent is due to the victim's incapacity to consent by reason
of being less than sixteen years old.

(b) In any prosecution under this section it is a defense that:

(1) The defendant was less than sixteen years old; or

(2) The defendant was less than four years older than the victim.

(c) Any person who violates the provisions of this section shall be guilty of a misdemeanor, and, upon
conviction thereof, shall be confined in the county jail not more than ninety days, or fined not more than
five hundred dollars and confined in the county jail not more than ninety days.

861-8B-11. Sexual offenses; evidence.

(@) In any prosecution under this article in which the victim's lack of consent is based solely on the
incapacity to consent because such victim was below a critical age, evidence of specific instances of the
victim's sexual conduct, opinion evidence of the victim's sexual conduct and reputation evidence of the
victim's sexual conduct shall not be admissible. In any other prosecution under this article, evidence of
specific instances of the victim's prior sexual conduct with the defendant shall be admissible on the issue of
consent: Provided, That such evidence heard first out of the presence of the jury is found by the judge to be
relevant.

(b) In any prosecution under this article evidence of specific instances of the victim's sexual conduct with
persons other than the defendant, opinion evidence of the victim's sexual conduct and reputation evidence
of the victim's sexual conduct shall not be admissible: Provided, That such evidence shall be admissible
solely for the purpose of impeaching credibility, if the victim first makes his or her previous sexual conduct
an issue in the trial by introducing evidence with respect thereto.

(c) In any prosecution under this article, neither age nor mental capacity of the victim shall preclude the
victim from testifying.

(d) At any stage of the proceedings, in any prosecution under this article, the court may permit a child who
is eleven years old or less to use anatomically correct dolls, mannequins or drawings to assist such child in
testifying
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861-8B-11a. Convictions for offenses against children.

In any case where a person is convicted of an offense described in this article against a child and the person
has custodial, visitation or other parental rights to the child who is the victim of the offense or any child
who resides in the same household as the victim, the court shall, at the time of sentencing, find that the
person is an abusing parent within the meaning of article six, chapter forty-nine of this code as to the child
victim, and may find that the person is an abusing parent as to any child who resides in the same household
as the victim, and shall take such further action in accord with the provisions of said article.

861-8B-12. Same -- Defense.

(@) In any prosecution under this article in which the victim's lack of consent is based solely on the
incapacity to consent because such victim was below a critical age, mentally defective, mentally
incapacitated or physically helpless, it is an affirmative defense that the defendant at the time he or she
engaged in the conduct constituting the offense did not know of the facts or conditions responsible for such
incapacity to consent, unless the defendant is reckless in failing to know such facts or conditions.

(b) The affirmative defense provided in subsection (a) of this section shall not be available in any
prosecution under subdivision (2), subsection (a), section three, and under subdivision (3), subsection (a),
section seven of this article.
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861-8B-13. Payment of treatment cost for victim.

In addition to any penalty provided under this article and any restitution, which may be ordered by the
court under article eleven-a of this chapter, the court may order any person convicted under the provisions
of this article to pay all or any portion of the cost of medical, psychological or psychiatric treatment of the
victim, the need for which results from the act or acts for which the defendant is convicted, whether or not
the victim is considered to have sustained bodily injury.

861-8B-14. Limits on interviews of children eleven years old or less.

In any prosecution under this article, the court may provide by rule for reasonable limits on the number of
interviews to which a victim who is a child who is eleven years old or less must submit for law
enforcement or discovery purposes. The rule shall to the extent possible protect the mental and emotional
health of the child from the psychological damage of repeated interrogations while at the same time
preserve the rights of the public and the defendant.




